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David Bush,  Attorney, U.S. Department of Labor,
Philadelphia,  Pennsylvania,   for the petitioner;   Roger S.
Matthews,  Esquire,  Pittsburgh,  Pennsylvania,   for the
respondent.

Before:

Judge Koutras

Statement of the Case

This proceeding concerns a proposal for assessment of civil penalty
filed by the petitioner against the respondent pursuant  to section 110(a)
of the Federal Mine Safety and Health Act of 1977,   30 U.S.C.   820(a), "
charging the respondent with one alleged violation of mandatory safety
standard 30 C.F.R.   75.400.    Respondent filed a timely answer in the
proceedings and a hearing was held on November 17,  1981,   in Charleston,
West  Virginia,  and the parties appeared and participated  therein.

Issues

The principal issues presented in this proceeding are   (1)  whether
respondent has violated the provisions of the Act and  implementing
regulation as alleged in the proposal for assessment of civil penalty
filed in this proceeding,   and,  if so,   (2)  the appropriate civil penalty
that  should be assessed against the respondent for the alleged violation
based upon the criteria set forth in section 110(i)  of the Act.

In determining the amount of civil penalty assessments,   section
110(i) of the Act requires consideration of the following criteria:
(1) the operator's history of previous violations,   (2)  the appropriateness
of such penalty to the size of the business of the operator charged,

218he miner does afford some protection against  any possible fire.
